The Honorable (______Insert Name_______)

U.S. House of Representatives

Washington, DC  20515

Dear Representative ___________________________:
Organic production of fruit and vegetables is a huge opportunity for the small farms of the Carolinas, and that opportunity is threatened by some of the provisions of H.R. 2749, the Food Safety Enhancement Act of 2009.  This letter, sent on behalf of the thousands of members of the Carolina Farm Stewardship Association, is to ask that you speak with House Energy and Commerce Committee Chairman Henry Waxman about several important changes necessary to protect and promote small family farms in the Carolinas before this measure is brought to the House Floor for a vote. 
Background
Sales of organic foods in the United States have quintupled in the last ten years, and that growth has continued even in the face of the current recession.  The Carolinas’ productive fields are within 500 miles of two-thirds of the US population, and demand for Carolina-grown products here within our borders is growing rapidly.  The Carolina’s fruit and vegetable producers encompass approximately 8,700 farms and over $610 million in annual production value at the farmgate on 197,000 acres.  Average income per acre for fruits and vegetables is $3,100, and up to $10,000 for organic produce, compared to $360 per acre for conventional corn.

In short, locally-grown, organic produce offers a lifeline for our small farms and a crucial means for preserving our rich farming heritage, so valued by our urban and rural citizens alike.  The best means for preserving farmland is providing farmers a chance to make money.  Healthy, thriving small farms in turn promote healthy, thriving rural communities.  
H.R. 2749 is sweeping in its scope and will greatly affect farms and businesses that produce, handle and process fruits and vegetables.  The bill adopts a “one-size-fits-all approach” that treats small family farms and businesses the same way as it does the corporate processors that have been the source of the many recent food contamination outbreaks.  H.R. 2749 will create extraordinary burdens on small businesses and farms, and force many to close.

The Carolina Farm Stewardship Association (CFSA) is a non-profit organization of farmers, consumers and businesses that promotes local and organic agriculture in North and South Carolina.  Our members have worked for three decades to build the strong and growing market for these high-value foods, and to help small farm take advantage of it.  Without crucial changes, H.R. 2749 will jeopardize that market.  CFSA requests that you speak with House Energy and Commerce Committee Chairman Henry Waxman about these important issues before this measure is brought to the House Floor for a vote.

1.  Make the Bill’s User Fees Equitable for Small Facilities 
H.R. 2749 would require the Food and Drug Administration to impose several fees on facilities that process and handle food to fund the agency’s food safety activities.  Under the bill, facilities that are required to register with the FDA would be assessed a $500 flat fee regardless of size or product type.  The Energy and Commerce Committee has not provided a justification for this amount, which will be a financial burden for many small Carolina food processing facilities that consume a minimal share of FDA resources. 
Congress should 
1. create a sliding scale fee structure for small scale brokers, processors, handlers, and on-farm processing by farm operators, rather than the flat fee, one-size fits all approach; and 
2. mandate that FDA eliminate fees it currently charges small processors to register products with the FDA that are duplicative of the registration fee required under the bill. 
These steps would enable Carolina small businesses to comply with the bill’s requirements without causing them needless financial hardship.
2.  Require FDA to Work with USDA and Small Farms in Developing Safety Standards for Fresh Produce and Raw Commodities   

H.R. 2749 would direct FDA to develop safety standards for fresh produce and raw commodities.  In developing the regulations, the bill requires FDA to “take into consideration, consistent with ensuring enforceable public health protection, the impact [of the regulations] on small-scale and diversified farms, and on wildlife habitat, conservation practices, watershed-protection efforts, and organic production methods.”  However, it does not instruct FDA to coordinate with USDA in developing the safety standards.  USDA has staff with specific expertise in on-farm production systems, including organic production, conservation, and watershed protection, and the regulatory authority to assist in writing the standards.  
Therefore, H.R. 2749 should require FDA to

1. partner with USDA in developing on-farm regulations and guidance for raw agricultural commodities; and

2. convene a working group representing small-scale and diversified farms to participate in the development of draft on-farm safety standards prior to publication for public comment.
These changes will ensure that FDA’s agricultural production standards accurately reflect the reality of agricultural production on small-scale, organic and diversified farms.

3.  Safety Standards and Other Regulations Must Take into Account Farm Size and Type

We cannot overstate the importance for the Carolinas of ensuring that farm scale, crop diversity and small business size is taken into account in developing any food safety regulations.  Food safety standards should be risk-based, commodity-specific and limited to those areas that FDA determines are necessary to minimize the risk of serious adverse health consequences or death to humans or animals and to protect public health.  In making its determinations, the FDA must provide for compliance alternatives that specifically recognize the size of farms and food processing facilities, the economic resources available to those entities, and the relative likelihood that a wide-spread food illness outbreak may occur as a result of their presence in the marketplace.  Once again, USDA has knowledge and resources to make certain that variances in farm size and type are appropriately addressed in food safety standards, registration and reporting requirements.  
In particular, H.R. 2749 should establish that

1. farms that are classified as small or very small businesses be exempted from inspection for compliance with the regulations unless there is an actual threat of serious adverse health consequences or death to humans or animals; 

2. FDA and USDA will conduct, in conjunction with appropriate state authorities, extensive educational programs and outreach to small farms on agricultural production standards promulgated under the FDA authority to ensure that those producers have access to the latest practices in safe agricultural production; and

3. food processing businesses that are classified as small or very small businesses and already subject to FDA licensing and educational requirements are exempt from inspection for compliance with new regulations issued under H.R. 2749 unless there is an actual threat of serious adverse health consequences or death to humans or animals.
Moreover, the legislation should include a statement of principles to guide FDA and USDA stating explicitly that in creating on-farm production standards and in updating existing guidance on good agricultural practices (GAPs), the agencies shall

1. target critical points in the food system, including processing, that have been documented to be high risk problems, such as fresh cut, ready-to-eat products; 
2. coordinate with existing state and local government programs that help ensure food safety, including state and local government and transparent and accredited certification programs and processes;

3. ensure that standards to the maximum extent possible are appropriate to the scale of enterprise; 
4. ensure that standards to the maximum extent possible do not discriminate against diversified farming operations; 
5. ensure that standards take into consideration certified organic production methods and requirements;

6. ensure that standards are consistent with conservation practice standards and policies established by federal natural resource conservation, wildlife conservation, and environmental agencies; and

7. minimize undue hindrance on the free flow of direct farmer-to-consumer commerce.

These changes will ensure that regulations issued under the authority of H.R. 2749 are effective in protecting the health of the public without driving small farms and food businesses out of business.

4.  Language Relating to Environmental Issues Should Be Removed from the Safety Standards Provision 

Under the bill, FDA is given discretion in developing fresh produce safety regulations to include standards relating to “manure use, water quality, employee hygiene, sanitation and animal controls and temperature controls.”  See H.R. 2749 § 104.  FDA may include these standards if the agency determines it is “reasonably necessary” to do so.  This language is overly broad and could be misconstrued to apply to environmental regulations, which do not fall under FDA’s regulatory jurisdiction.  
5.  Limit Access to Small Businesses Records and Ensure Confidentiality

Section § 106 of the bill dramatically expands FDA’s authority to access facility records.  It also expressly includes farms in its records access requirement.  There is no question that FDA must have access to commercial facility records that pertain to the safe storage, handling, manufacturing and distribution of products.  But the Section § 106 language is vague and appears to grant FDA officials access to a farmer’s records even absent a threat of serious adverse health consequences or death to humans or animals.  Also, the records at issue are likely to contain proprietary information, including items such as farm location, commodities produced, farming practices, and financial data.  
To protect the livelihoods of small farms and food businesses, H.R. 2749 must

1. allow FDA to access farms’ and small food processors’ records only if there is an actual threat of serious adverse health consequences or death to humans or animals; and

2. protect facility and farm records against unauthorized disclosure by FDA.  If FDA discloses confidential information, affected entities should be indemnified for any economic losses incurred as a result.

These changes are critical to protecting the ability of small food producers to remain competitive in the market.

6.  Traceability Mechanism Should Utilize U.S. Produce Industry Standards, Exempt all Direct Sales
The U.S. produce industry has worked to develop accepted industry standards for produce traceability.  FDA should recognize such efforts in developing tracing technologies.
H.R. 2749 wisely exempts farmers selling raw agricultural commodities direct to consumers and restaurants from traceability requirements (Section § 107).  However, other prepared-food venues also make purchases direct from farm operators, and these sales should be exempt from Section § 107 as well.  

Also, many small food processors, including bakeries, also sell direct to consumers, restaurants, and other prepared food venues, for instance at farmers markets, and some farms process their own produce for direct sale to consumers as processed products.  In these cases, the businesses in question must already comply with ample FDA and state licensing and inspection laws to sell those processed products.  Traceback of these products from the purchaser to the vendor is as easy as in the case of raw product sales, and therefore these processed products sold direct to consumers, restaurants or other prepared-food venues should be exempt from the traceability system established under H.R. 2749.
Also, many farms successfully tapping into the market for locally-grown and organic food are already marketing their products with methods that preserve the identity of the specific farm all the way to the ultimate consumer.  Therefore, food sold by the owner, operator, or agent in charge of such farm through an independent farm identification system that preserves the identity of the specific farm all the way to the ultimate consumer should be exempt from traceback systems mandated under H.R. 2749 that are unnecessary and duplicative of those existing identity-preserving marketing mechanisms.

Finally, to ensure small farms are not tasked with unduly burdensome bureaucratic requirements, farms not exempt from any eventual traceability system should not be required to maintain records beyond paper or electronic records that identify the immediate previous sources of food and the immediate subsequent recipients of such food.  
These changes will ensure that the traceability systems implemented under H.R. 2749 do not duplicate effective systems already in operation to identify the source of a food item, and protect small farms and food businesses from suffering bureaucratic competitive disadvantages.

7.  Reportable Food Registry Should Allow Farms to Submit Reports Using Alternative Reporting Methods

The Food, Drug and Cosmetic Act, 21 U.S.C. § 301 et. seq., requires FDA to set up a Reportable Food Registry that provides a mechanism for certain entities to inform the agency of instances when there is a reasonable probability that an “article of food will cause serious adverse health consequences or death or humans or animals.”  21 U.S.C. § 350f(a)(2).  The Reportable Food Registry is not yet in operation, but FDA is expected to begin operating the program at the end of the 2009 fiscal year.  The FDCA requires entities to report food safety incidents to the Registry “via an electronic portal.”  21 U.S.C. § 350f(b)(1).  
H.R. 2749 would expand the types of entities that must report food safety incidents to include farms, food processing facilities, restaurants, retail food establishments and importers.  The bill would allow restaurants and retail food establishments to submit food safety incident reports using an alternative reporting method.  Farms, however, are required to submit reports through an electronic portal.  Although many farmers may have computers, not all of them have access to the Internet.  Therefore, farmers should also be entitled to submit food incident reports using alternative reporting methods.
This change would protect small farms from unreasonable and inequitable disadvantages.
8.  H.R. 2749 Should Include Market Recovery Provisions to Compensate Farmers from Erroneous Product Recalls
As a final concern, the bill does not contain a market recovery provision that would compensate farmers who sustain financial losses as a result of an erroneous FDA product recalls.  Last year, many Carolina producers and packers were materially harmed due to FDA produce safety actions.  They lost sales and incurred expenses when their products were removed from store shelves.  However, no Carolina firm was ever implicated as a source of the food safety incidents that triggered the FDA’s actions.  Farmers and facility owner/operators deserve protection in situations were an incorrect decision by the FDA results in the firm absorbing substantial financial losses.  
A market recovery provision should be part of our nation’s food safety system to ensure that those who produce, process, manufacture, transport and hold our nation’s food are able to remain in business following an erroneous food safety recall.   

Thank you for your attention to these concerns.  I welcome you to contact me with any questions about the potential impacts of this far-reaching legislation on value-added and diversified farms in your district.
Sincerely,
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Roland McReynolds, Esq.
Executive Director

Carolina Farm Stewardship Association

